Fn the Supreme Court of the United States,

OcroBer TERM, 1895.

THE UNiTED STATES, .-\1)P1-:LLA.\'T,]
. > No. 904,
Woxe Kiv Agg, RESPONDENT,

BRIEYF ON BEIIALF OF THE APPELLANT.

THE CASE.

Thix i an appeal from the district court of the U nited
States for the northern district of California,and is taken
from the judgment of that court, discharging the respond-
ent on habeas corpus eum causa from the custody of the
collector of port of San Francisco, who refused to per-
mit the respondent to land in the United States for the
reason that he is a Chinese laborer and within the inhib-
itory  provisions of the Chinese exclusion act. The
respondent claimed exemption from that act upon the .
ground that he was born within the United States, and
thereby became ipso fueto a citizen thereof.  The Gov-
ernment, while conceding the fact of bi rth, denied the con-
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clwsion of eitizenship in that respect, contending that as
the respondent was born of alien parents, to wit, subjects
of the Emperor of Chius, he was at his birth a subject of
Chima, claimed by that nation to be such, and therefore
was not when born “subject to the jurisdiction” of the
United States within the meaning and intent of the Con-
stitution. ‘

The district court, following as being <fare deciziz the
ruling of Mr. Justice Field in the case of Look Tin Sing
(10 Sawvyer, 353), sustained the clkim of the respondent,
held him to be a citizen by birth, and perniitted him to
Yamd. The gquestion presented by this appeal may be thus
stated : I« « person born within the United States of alien
pevrents domiciled therein a citizen theveaf by the fact of his
Sirth? The appellant maintains the negative, and in that
behalf assiges as error the ruling of the district court
that the respondent is a natural-born citizen, and on that
ground holding him exempt from the provisions of the
Chinese exclusion act and permitting him to land.

THE LAW.,

We are aware that it is generally supposed to be the
law that a person born within the United States is ipxo
Jacts a citizen thereof, irrespective of the nationality of
hiis pareats; but that doctrine never did have any justi-
fication, and is not sustained by any principle of inter-
mationsl or constitutional law. It apparently originated
in » misunderstanding of the nature and province of the
English common-law rule that birth within the allegiance
of the King made the per<on a subject, even though he
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were born of alien parents, and was applied by our peo-
ple more as a traditionary dogma than as a rule of law.
For that reason the doctrine has escaped investigation or
examination of the higher judicial tribunals of the land,
and thus has a very dangerous error heen perpetuated by
acquiescence and repetition.

In this connection the remarks of Lord Chief Justice
Denman in the case of Queen v. (F Connell (11 Clark &
Fin., 372) are very pertinent. He there delivered the
prevailing opinion of the court, overruling the judges of
the law courts on what by common consent was deemed
to be the law.  He said:

I am tempted to take this opportunity of observ-
ing that a large portion of that legal opinien which
has passed current for law falls within the description
of “law taken for granted.”  If a statistical table of
legal propositions should be drawn out, and the first
column headed “Law by statute,” and the second
“Law by decision,” a third column under the head-
ing of “Law taken for granted” would comprise
as much as both the others combined. But when in
the pursuit of truth we are obliged to investigate the
grounds of the law it is plain, and has often been
proved by recent experience, that the mere statement
of a doctrine—the mere repetition of the cantilene of
lawyers—can not make it law unless it can be traced
te some competent anthority and if it be irrecon-
cilable to some clear legal principle.

We proceed to the argument of the great question
presented by this appeal : Citizenship under a republicair
form of government appertains to political sovereignty,
and therein essentially differs from the status of “sub-
ject” in a monarchical form of government. In the
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latter, the subject owes allegiance to the king and not
the mation—Lligrantin e vinculim fidei, a personal rela-
tiom of fendal origin, traceable to the theoretical divine
right to rule, asserted by kings as the source and
Justification of their sovereignty. The king therefore
W peurens patrite, the government was paternal, and
i return the “subject” owed allegiance of a persunal
and domestic natore. It was that allegiance which con-
stituted the basis of the quasi-political relation of king
ol ubject (Ejgre v. Countess of Shaftsbury, 2 P. Wns,,
124), and not the doctrive of natiomality. This is what
i+ meant by writers on international law when they say
that the status of ubject in Great Britian “rests upon
the somewhat peculiar conception of allegiance.” (Walker
on the Seience of Int. Law, 205.) |
In otther words, instead of the allegiance arising from
thie stotux the katter is made to arise from it,and thus we
find im the commron law the meaningless doetrine that an
aliem while withia the kingdom is a subject of the King
(Relymaze, 38), on the theory that the latter affords him
protection, and that on the same theory the child of such
m alien becomes 2 natural-born subject.  We say such a
doctrime is meaningless, because it entirely ignores and is
wheolly at variance with the principle of nationality.
Tirwe, it & comsistent with the “peculiar mm-ep;ion of
allegiance” above referred to, and as defined Ly Black-
stome, chapter 10, book 1, where he says: « Allegiance
i the tie, or figowen, which binds the subject to the
kimg, im return for that protection which the King affords
the smbjeet,” but such 2 deetrine a~ that, applying as it
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does with equal reason and with equal force to aliens
within the realm as well as to their children born there,
is entirely foreign to the fundamental idea of a political
status expressive of nationality; and when we consider
the fact that the monarchical dogma of allegiance is at
the basis of the doctrine, its total vafitness to govern
the question of citizenship in a republic becomes con-
vincingly manifest. “According to the Eaglish com-
mon law, nationality depended in all cases upon the place
of a man’s birth, following the feudal principle, which to
a certain extent regarded all inhabitants of the soil as
appendages to it.”  (Foote on Int. dur, 1; Walker on
Public Int. Law, 41 ; Hall on Int. Law, sec. 48 ; Walker
on Int. Law, 205; Lawrenee’s Wheaton on Int. Law,
p- 893.)

These authoritiesaffirm the feudal origin of the common-
Iaw doctrine that birth within the allegiance of the King
makes the person a natural-born subject, and thus prove
its principle to be incompatible with the constitution of a
republican form of government.  Allegiance within the
meaning of the common law was a duty imposed upon all
persous, aliens as well as subjects.  In the one case it was
termed local and in the other natural.  Ttoperated to make
everyone within the realin a subject of the King, but ceased
to operate as to aliens when they departed the realm.

The alien father owing local allegiance, his child born
on British soil was deemed to be bern within that alle-,
giance, and therefore a patural-born subject of the King.
The same rule applied where the father had never been
within the Kingdom; in that ca*. the local allegiance of
the mother was deemed sufficient.  Ihusthe feudal ideaof
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sllegiance domimated the commen tawand the monarchical
principle of fealty to the King was of controlling force.
These views are fally supported by the celebrated case of
Qulirin, reported in volume 7 of Lord Coke’s Reports, of
which case it is said in a note to 1 Hallany’s Constita-
tioms]l History of Eungland, page 418:

It may be observed that the high-fiving cree
prerogative mingled itself intimately ‘élb“gﬂf;m
tion of paturalization which was much argued on
the vorerigh 2 oot o e legianes o

S o the ~republi
theory that-lurked inl: the contrary pmlmsiﬁig::. -
_ It miwst be very apparent that the common law doctrine
b5 essentially and peculiarly feudal and monarchical, and

therefire forcigm to republican institutions, where the .

sfa\fwnmi,?nty of the State resides in the people and each
cutizen 1= 2 component part of that sovereignty. It must
be equally apparent that the common law doctrine could
mever be the basis of a general principle of international
Eowr, ﬂi):r it totally disregards the status of nationality, and
:Jmfmdnmgﬂy a reference to the jux gentium will prove its
principle to be fundamentally opposed to the doctrine of
the common law, which after all is but a municipal svstem
of juriprodence. )
Speakimg of these opposing rules, Westlake, in his
work om intermational law, at page 323, VS
Unfortunately those rules are far from being the
same in all countries. They result almost every-
where from a contlict between the feudal principle
of allegiance determined byr birth on the soil and
gfm principle of citizen<hip determined by
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. Clearly the Roman prineiple must be the correct one,
and it is now the prevailing law ; its logic is unassailable,
its policy the soundest and most salutary. Unlike the
common law, it deals with the status of nationality, and
not.with the fealty or allegiance to a king. Unlike the

.common law, it is of universal application to all forms of

government, and has none of the indicia of monarchy.
Unlike the common law, it is in conformity with the
eternal fitness of things and best accords with the teach-
ings of political science and au exalted statesmanship;
and unlike the common law, it best promotes the inter-
ests, the welfare of the American Commonwealth.  Itis
declared to be the true principle by all the authorities
on international law. Dr. Bar says:

To what nation a person belongs is by the law of
nations closely dependent on descent. It is almost
an universal rale that the citizenship of the parents
determines it—that of the father where the children
are lawful, and where they are not, that of the
mother, without regard to the place of their birth;
and that must neccssarily be recognized as the cor-
rect canon, since nationality isin its essence dependent
on descent.  Foundlings must of course constitute
an exception to this rule; they belong to the State
in which they are found.  (Bar on International Law,
see. 31; Vattel on the Law of Nations, see. 212;
Savigny on International Law, sce. 351 ; Field’s
International Cede, sec. 183.)

In the evolution of government it was discovered that
the common-law rule and its characteristic theory of per-
petual allegiance—the logical consequence of feudalism—
was unfitted and unsuited to modern civilization, and
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especially did we of the United States solemnlv repudi-
ate it as being “inconsistent with the fandamental prin-
ciples of the Republic.” (Rev. Stat,, sec. 1999.) In
thus rejecting the natural and distinguishing attribute of
tlfe common-law doctrine, to wit, that of personal alle-
gratice, we necesarily rejected the entire doctrine itself]
as it was inherently inseparable from its attribute.  We
found the doctrine to be essentially monarchical, and for
that reason we deelared it to be inconsistent with the
fundumental principles of the Republic.”  So, tou, the
English Government perceived the feudalism of the
common-kaw rule to be inconsistent with the progress of
the nation, and sought to have the kaw conform to prin-
ciple.  On the 21st day of May, 1868, a commission was
appointed by the Queen o examine into the matter and
neport. )
On February 20, 1569, the report of the commission-
ers was filed, wherein they recommended that the common
bw in respect to what constitutes a subject by birth be
modified to the extent of permitting the child born
within the kingdom to clect on arri\'ii;g at hix majority
the citizenship of hix parent.  (See val. 2, For(-ign.R('la'-
tions of the United States, 1873-74, p- 1232))  From
the majority report Sir W. Vernon Harcourt dissented,
im ae able opinion, and strongly advoecated the adoption
of the principle of international law (pp- 1243 of xeq.).
Bat it was too rulical a departure from the common Iaw,
and becawse of that fact the majority of the commission
was opposed to it, while they acquiesced in the irre-
sistible logric of the disenting opinion. They very likely
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thought that a gradual change of the old rule would be
more satisfactory, especially in view of the conservatism
of the average Englishman and his reverence for the
ancient dogmas of the common law,

- On the 12th day of May, 1870, Parliament adopted the
act entitied “An act to amend the law relating to the legal
condition of aliens and British subjects” (see 33 Viet.,
chap. 14), and among other things recognized the right
of expatriation and provided:

Auy person who, by reason of his having been
born within the dominion of Her Majesty, is a
natural-born: subjeet, but who also at the time of
birth became under the law of any foreign state a
subject of =uch state, and is still such subject, may,
it of full age and not under any disability, make a
declaration of alienage in manner aforesaid, and from
and after the making of =uch declaration of alicnage
such person shall cease to be a British subject.

Thix, of course, is very anomalous ; it is impossible that
a person be a subjeet of more than one State at a time,

As =aid by Blackstone (book 1, chap. 10), “no man can
owe two allegianees or serve two masters at once.”’
Indeed, the allegiance to one country would neutralize
that due the other, and thus there would be no allegiance to
cither; therein lies the nonsense of the theory of double
allegiance—a theory that has long since been judicially
rejected as being absurd and impossible.  But it was a
step inadvance for the English people to even adopt the
right of election and to thereby confer on the person horn
of alien parents the right to “make a declaration of
alienage;”” still it was a very lame cffort to escape from
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the antiqusted notion of the common law, and doubtless
will 2t am early date require an amendment that will be
more in burmomy with prineiple. .

There are other nations that were by reason of pecul-
Eur circumistances compelled to adopt the anomalous doe-
trime of election, giving to the child on attaining majority
the right to eleet his pationality, between the country of
hix birth and the country of his father, and we apprehend
thix doctrine and its approval by some of our Avtorneys-
General and Secretaries of State arise from the very
likely error of fhiling to distinguish between nationality
and domicile. In Uebny v. Cddny (1 L. R., Scotch Appeals
H. L., 457) the distinction is clearly stated by Lord
Westhary.

He says:

The law of England and of almest all civilized
countries aseribes to each individual at his birth two
distinet legal states or conditions—one, by virtue of
which he becomes the subject of <ome particular
evamtry, binding him by the tie of natural allegiance,
amd which may be called his political Hetux; another,
by virtue of which he has aseribed to him the char-
acter of a citizen of ~ome particular country, and as
such i~ possessed of certain municipal rights and
subjeet to certain obligations, which latter character
i the vivil stutux or condition of the individual and
may be quite different from his political tafusx.  The
political status may depend on different laws in dif-
ferent countries (he donbtless has reference to natur-
alizztion), whereas the civil safus is governed uni-
versally by one single principle, namely, that of
domicile, which is the crterion establizhed by law
for the parpose of determining civil afux, forit iz on
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this basis that the personal rights of the par@y—.—tvhat
is to say, the law which detern'nnes his majority gr
minority, his mnrri]agc, suceession, testacy, or ntes-
aey—must depend. ] ]
t‘lti‘ntcl:':mtiona law depends on rules which, being
in a great measure derived from the Roman law, are
common to the jurisprudence of all civilized nations.
Tt is a settled principle that no man shall he without
a domicile, nm‘ to sccure this rcsu_]t the law attnb.ut_es
to every individual as soon as he ix horn the domicile
of his father if the child be legitlmato', ‘:u-)d the dom-
icile of the mother if illegitimate.  This has been
called the domicile of origin and is involuntary.
Other domiciles, including domicile by upt:ratmn‘of
law, as on marriage, are dom‘l(-!]cs' of choice. For
ax soon as an individual is s juris it s competent
to him to elect and assume another dm.m(-ll(-, the
continuance of which depends upon_his \‘\'l“ and act.
x = * Ipadverting to Mr. Justice Story’s work
(Conflict of Laws) 1 am obliged to dizsent from a
conclusion stated in the last edition of that useful
hook, and which is thus expressed: “«“The result of
the more recent English cases seems to he that f_'nl_' a
change of national domicile there must he a definite
and effectual change of uutim}:nllt)’.” ) i
In support of this proposition the ('(l.lt()l' refers to
some words which appear to have fallen from a
noble and learned lord in addressing this House in
the case of Morchouse v. Lord, 10 H, L. Cas., 272,
when, in speaking of the acquisition of a French
domieile, Lord Kingsdown says: “A man must mtenfl
to beeome a Frenchman instead of an Englishman.”
These words are likely to mislead, if' thev were
intended to signify that for a change of domicile there
must be a change of nationality—that is, of n.:ltural
allegiance.  That would be to confound patria and
domicilinm.
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And in the same case the lord chancellor pertinently
sl 2 )

In questions of international law we should not
depart from any settled decisions, nor lay down any
doctiine inconsistent with them. I think some of
the expressions used in former cases as to the intent
“erwere putriom,” or to become “a Frenchman
instead of an Englishman,” go bevond the question
of domicile. The question of naturalization and
allegiamee is distinet from that of domicile.

True, for purposes of trade and within the Jurisdic-
tiom of prize courts, domicile gives a uational character
(3 Phillimore on Intermational Law, sees. 83, 723) ; but
it & entirely distinct from the political sfafux, and is
merely that of demicile. (The Tudian Chief, 5 Rob.
Adm., 99.) Domicile of origin does not mean the place
of birth, but refers to the dewicile of the parent.  (See
4 Phillimore on International Law, sec. 211 of seq.)

There is no doubt that in referring to the doctrine of
election of citizenship between the place of birth and the
commtry of the parent (the law creating the political
sintms) the principle of international law governing the
question of domicile, or, 2< the Engli<h Jjudges term it, the-
yuestion of citizenship was mistaken for the principle
relatiinge 1o nationality. And that accounts for the adop-
tiom of the doctrine of election by some of our Sceretaries

of State and Attorneys-General, and it seems to us that
i they hud adverted to the fact that by the Constitution
the political satwr of citizenship is fixed at the birth of
the child they wonld not have invoked the doctrine of
election, for obviously there is no room for it. The
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«child when a citizen of the United Statu:s at birth con-
tinues to be a citizen until by naturalization in a foreign
countrv he has expatriated himself.

We have now, in a general discussion, it is true, referred
to the origin, the nature and province, and the modc:m
modification in England of the ('ommon-.law doctrine
that birth within the allegiance of the Ku.lg made the
person a natural-born subjeet. 'We have pointed out the
essentially monarchieal and munieipal nature of the doc-
trine, and in that connection we are reminded of th‘o
remarks of Mr. Justice Story in Shanks v. Dupont (3
Peters, 248), where he said:

Political rights do not stand upon the mere doc-
trines of municipal law applicable to ordinary trans-
actions, but stand upon the general principles of the
law of nations.

We have referred to the principle of international law
and found it to be fundamentally opposed to the fendal
doctrine which constitutes the rule of the (:ommon.law.
We have pointed out the mistakes m'ade. zmd. the misun-
derstanding arising from failing to distinguish l)‘ct-\\:een
nationality and domicile; hetween patria and domicilivan.
We pointed out the inherent distinetion existing between
a citizen of a republic and the subject of a 3nonarchy as
bearing upon the proposition that in principle t]{e law
defining the one was necessarily in direct antagonism to
the law defining the other.

It is evident then, that our pesition ix, that the com-
mon law doctrine never applied to cither the United
States or the several States, for the manifest reason that
it is an essential attribute of a monarchical form of gov-
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emment sud therefore “inconsistent with the fuuda-
mental principles of the Republic.” The Judicial ipse
ofinit to be found in this country to the contrary, emanated
from misi pries courts of limited Jurisdiction, and their
rulings do not justify further notice.  We now proceed
to the argument of the question of citizenship, as affected
by the Constitution, and as divorced from the untenable
bat prevalent theory, that the doctrine of the common
baw constitutes the kaw of the United States, to wit, that
the place of birth and not the cationality of the parent
determines the political tatus of the child.
Natiomal sovereignty is by the Constitution vested
exclusively in the United Mites; therefore citizenship or
the stutux of nationality appertains not to the several
States, but to the sovereignty of the General Government.

The United States is not only a government, but
it isa National Government, and the only govern-
ment in this country that has the character of
matiomality. (Per Mr. Justice Bradley in Koz v.
Lev, 12 Wall,, 457, 555; Chinese Exelusion Cases,
BOU.S, 604; Niskinura Ekin V. Cnited Nates,
H2 U8, 651, 659; In re Quaries, 158 U. S, 335;
Cudiens v Viryinia, 6 Wheat., 264, 413.)

The United States are o sovereign and independ--
ent nstion, and are vested by the Constitution with
the entire control of international relations and with

powers of government necessary to maintain
that control and to make jt effective. The only Gov-
ermment of this country which other nations -
mize or treat with is the Government of the Uhnion,,
and the only American flag known throughout the
world is the flag of the United Stat, . (Fong Yue
Ting v. United Stetes, 149 U. S, 711.)
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Both the States and the United States exls{e.d
before the Constitution. The people tl!muﬁh Flldt
instrument established a more perfect umo.lil y su l):
stituting a national government, acting wi 1i ample
power dircetly upon the citizens, instead of P e conll-'
ederate government, which acted with powers gl:c’:at y
restricteﬁ?m]y upon the States. (Lane Co.v. Oregon,

7 Wall, 71, 76.) . o
Citizenship, then, in its political and intcrn-atwnal signi-
fication, relates exclusively to the sovereignty of the

United States, and is of the essence of that sovereignty. -

On reference, therefore, to the Constitution, we detef'mine
for whom the sovereignty was created and established.
The Constitation in its preamble proclaims:

We the people of the United States, in order to for{ll
a more perfect union, establish justice, insure d(fzmea—
tic tranquillity, provide for the common delelnse,
promote the general welfare, and secure the b es.]s-
ings of liberty to ourselves and our poxten:y,. ¢ 3
ordain and establish this Constitution for the Unite
States of America.

It was ruled, and ruled correctly, in the case of Dred
Scott v. Sand ford (19 How., 404) that—

The words “people of the United States” and
“citizens” are synonymous terms and mean the
same thing. They both describe the political body
who, according to our republican institutions, form
the sovereignty, and who hold the power and con-
duct the Government through their represe tatives.
They are what we familiarly call the “sovereign
peuple,” and every citizen is one of this people and
2 constituent member of this sovereignty.
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Aguin, at page 406, the court sav

-

It i true every person, and every class and

iption of persons, who were at the time of the
adoption of the Constitution recognized as citizens
i the several States, beesme alvo citizens of this new
&vlﬁamml body, but wone other, It was formed by
o, hem and their posterity, but for no
owe else.  And the persomal rights and privileges
guarantecd to citizens of this ney sovereignty were
mtemded to embrace those only who were then mem-
bers of the several State ('omn;uniﬁrs,, or who should
afterwards by birthright or otherwise become meni-
- bers, according to the Provisions of the Constitugion
and the prineiples on which it wax founded,

Thie Comstitution gives to the nation exclusive power
to maturslize aliens: so that, reading jts provisions in
Tespeet to maturalization ;
of the preamble which declares that the Constitution is
wujuhﬁmd and established for the then people of the
Cnited States and #heir poterify, the conclusion is irpe
sistible that me person conld be a citizen unless he was
«»_ff‘ .ttﬂmft posterity or naturalized, or the offspring of 2
citizen. In other words, the mation was created pri-
wmarrifly fior those whe constituted the people of the severa]
States at the time of the adoption of the Constitution
amd _Rﬂn?ilr descendants: and Provision was made for the
adionission of otlers to membership in the body politic
by meams of oaturalization.  That, of course, excluded
the childrem of aliens, though born within the United

Strm.t.rer,, amd thus, fn harmony with the principle of inter-
mattioma] Brwr, the onstitution virtuallyv defined the stafusx
of citizem<tip, ]
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Such was the law at the time of the adoption of the
fourteenth amendment, and the first scetion of that
amendment defines citizenship in striet accord with
what was then the law; so in that respect it is merely
declaratory and not legislative in its nature. “All per-
sons born or naturalized in the United States, and sub-
Jeet to the jurisdiction thereof, are citizens of the United
States and of the State whercin they reside.” Only as
citizens of the United States do they occupy the wafus
of mationality; as citizens of the State their stafus is that
of domicile. (2 Story on the Constitution, sec. 1693.)
In the one case we have the political status, in the wuier
we have the civil sfafus; thus does the relation of the
citizen to the State and the United States harmoniously
respond to the dual nature of our governmental polity ;
and thus do we preserve the distinction between State
and national sovereignty, and in a measure illustrate the
difference between patrie and domicilium,

The language of the Constitution i not that “all
persons born in the United States are citizens,” nor that
“all persons born in the United States and subjeet to the
Jurisdiction of the laws thereof,” nor that “al persons
born within the allegiance of the United States” are
citizens.  Each one of these formuke has at various
times heen used to express the definition of citizen<hip
by birth, and cach hax been considered the equivalent
of the definition of the Constitution, but they are all

1adical deviations from it in an essential respeet. Indeed,
none of them even express the common-law doctrine,
A= to the first, it was not true at common law that birth

15987 ——2
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on British soil made one a subject.  In Culein’s Case it
i said: “And it is to be observed that it is nee coelum,
wxe volon, meither the climate nor the soil, but ligeantia
aud obietientin that make the subject born.”

A to the second, the common law never considered or
referred to the “jurisdiction of the laws” in defining
what constituted a natural-born subject.. "

Allegianee being a quality of the mind, not wir-
cumsenbed by space, due to the person of the King,
inasmuch as his natural person can not be divi(leﬁ,
the allegiance owing to him is inseparable and
imlivisilﬁe; it is not to be rendered severlly in
respeet of one or other of his dominions.  In 2 trial
for high treason charged to have been committed
Jjust privr to the vaion of Seotland with this King-
dom, the dectrine thus deduced from Cilein’s Case
was o behzlf of the acensed strongly and ingenionsly
comtroverted. Can it be pretended, it was there
asked, that the obedience due from the subject to
the sovereigm is an absolute blind obedicaee?  Is it
not Tather <uch an obedience as the law of the par-
ticular Kingdom has preseribed ?

If, then, thix obedience is governed by the law of
the place where it i= due, it follows that where the
laws differ the rule of obedience and subjection must
differ, amd consequently the allegiance due the King
@x King of Engdand and the allegiance due to. him
o King of Scotland must, in respeet of the differ-
ence of the laws of these nations, be separate and
distingmishable.  “ Were it not so, the same act, if =0
in ome, must in hoth kingdoms be the performance
of the subject’s allegiance ; and the same act, if’ so
in efther, must in both kingdoms be the breach of
it.”  Henee, it wox anpuied in Lindsay’s Cice that
thwere mmst be two alleganees—one owing to the King

i
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as King of Scotland, the other owing to him as Kin
of Englaud ; that 2 subjeet of the King in one rega
apacity is not his subject in the other; that a sub-
Ject of the King as King of Scotland is not a subject
of the King as King of England. Reasoning such
as this, if just and logical, might have led to conse-
quences productive of perplexity or even of danger
to the commonwealth. '

A fallaev, however, is discoverable in i t—allegiance
is due from any one within the protection of the
Crown, wherever, in what part soever of the domin-
ion= of the Crown he may chance to be, and that alle-
giance includes the obligation of obeying the laws
which in sueh locality prevail. And hence it seems
rightly argued in Rex v. Johnson that “There is great
difference between the allegiance due to the Kingand
the obedience due to the laws of any part of his
dominions, of which the other parts of his domin-
ion= are independent.”  “Allegiance to the King of
the United British Empire is as much due from a
Stotchman as from an Englishman, but no obedience
ix due from a Scotchman resident in his native land
to the laws of England.” (Broom’s Constitutional
Law, 31.)

This duvetrine results from the natare of allegiance to
the King, it being to his person; and it is therefore
clear that the “jurisdiction of the law” is not an element
in the determination of what constitutes allegiance.  Of
course, when once allegiance exists then there arises fhere-

Jrou the duty of the King to enforce the law for the pre-

tection of the subjeet, and the duty of the latter to obey
thelaw.,  Invespect to the United States, the jurisdiction
of it= law is in a great measure not anywhere near being
coextensive with its =overcignty, and that arises from the
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fact of the Government being one of enumerated powers.
I, therefore, we were to make the jurisdiction of the law
the eriterion of citizenship by birth we would be invert-
ing the patural order by substituting law, the creature of
sovereignty, for sovereignty itself, and thus with us, in
our form of government, we would be destroying the
very essence of citizenship, -
Them, again, if the “jurisdiction of the law” was
adopted a= the test, it would apply to aliens as well as it
would to citizens; and if suflicient in the latter case, or
rather if sulficient to make a person born on the soil a
«itizen, it ought with equal reason make a resident alien
a citizen, unless we aseribe to the accident of birth on
the soil some magic quality in the nature of a political
metamorphesiz. It certainly must be apparent that
“ jurisdiction of the law<” has no relevaney whatever
im the determination of a question of citizenship. The

Constitution says nothing of the laws’ jurisdiction. It

speaks of the jurisdiction of the United States—mean-
img, of course, the political jurisdiction, the jurisdiction
of matiomal sovercignty ; m¢ the incidental power to make
and enforce kaws, or the operation of those laws when
made, but the jurisdiction over each member of the body
politic by reason of bis membership. Al over the world,
mo matter where the citizen may be, that jurisdiction
extends; whereas the jurisdiction of the laws is confined
tw the territory of the United States and operates only
wm those whe are within it bonndaries.

As to the thind formula inte which the definition of
the Comstitution has been transposed, to wit: <All per-
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sons born within the allegiance of the United States are
citizens,” there was no such provision in the common
law. There was no allegiance to Great Britain; it was
due to the King in person as lord paramount. It was
“a quality of the mind,” and involved the offense of
tréason if the subject even imagined the death of the
King, although there was no overt act whatever. In
Hule’s Pleas of the Crown, pages 115, 116, we are told
that one Thomas Burdett, having a white buck in his
park, which in his absence was killed by the King hunt-
ing there, “ wished it, horns and all, in his belly that coun-
seled the King to it; whereas in truth none counseled him
to it, but he did it himself. For these words he was
attainted of high treason and executed.”

This is an apt illustration of allegiance as understood -
at common law.

Allegiance is the mutual bond or obligation
betwixt the master and the servant. ftem, the
mutual bond and obligation betwixt the King and
his subjeets, whereby we are ealled his lieges, beeause
we are bound and obliged to obey and serve him.
And he is called our liege King; because he should
maintain and defend us.” (Calvin’s ‘ase.) '

As the ligatures or strings Jo knit together the
Juints of the body, so does allegiance Jjoin together
the sovereign and all his subjects, quani wno ligamine.
(Calvin’s Case.)

The legal significance of the expression “ natural
allegiance” appears from acts of Parliament, wherein
the King is termed natural liege lord and his people
natural liege subjects. (Calvin’s Case.)

These quotations clearly indicate the nature of alle-
gianee at common law, and prove it to be conclusively

.
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and distinetly monarchical and feudal, and confined to the
King and baving no reference whatever to the nation.
What an absurdity it wounld be to speak of the people of
the United States as “ liege subjects”  And yet it would
be quite proper to do so if there is such a thing as being
born within the al'egiancr of the United States. The
entire theory and fact of allegiance are essentially regal
and atterly incompatible with a republican form of gov-
emment.  Alegtance was judicially described in Conie-
texs of Shrewshury’s Case (12 Rep., 97) as being “ the best
flower in the King’s imperial garland.”  Hoty, then, could
it ever be supposed applicable to the sovercignty of a
republic? There certainly i= no such thing as birth
within the alfeyiance of the United States, but there ix
such thing as birth within the juw isdiction of the United
Seates.

“sSabjeet to the jurisdiction thereof ™ is the language of
the Constitution, and it is the most significant provision
of the definition of citizenship there contained.  \Who
are sohjeer to the jurisdiction of the United States?
Manifestly not these who are subject to the jurisdiction
of any other nation, or whe owe allegiance to any foreign
prince, potentate, state, or sovereignty. Such is the con-
temporaneous exposition of the Constitution’s definition
by the very Congress that framed it, ax i evidenced by
what is now section 1992 of the Revised Statates of the
United States. It i= there enacted: “ All persons born in
the United States and not =ubject to any foreign power,
exeluding Indian= not taxed, are declared to be citizens of
the United Statex.”  Clearly, then, it was never intended
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that children born in the United States of alien parents
should be considered citizens.

Such children at the moment of birth would be subject
to a “foreign power,” to wit, the country of the parent,
for it ix a principle of international law, and recognized
by the United States (sec. 1993, Rev. Stat. U. 8.), that the
children born abroad of citizens or subjects are citizens
or subjects of the country of the parent. 8o, in respect
to this case, it is the law of the Chinese Empire that the
children of subjects when born abroad are subjects of the
Emperer.  Therefore, when Wong Kim Ark was born in
San Francisco of Chinese pavents there domiciled he at
the moment of birth became a subject of the Emperor of
China, and for that reason could not have been born “sul-
Jeet to the jurisdiction” of the United States.  True, it
appears from the record that his parents were domiciled
in this country; but they were aliens, nevertheless, and
Chinese subjects.  (Lem Moon Sing, 158 UL 8., 538, 547 ;
Fong Yue Ting, 149 U. 8., 724.)

The fact of domicile, therefore, did not make them
citizens or operate to naturalize them; nor could it, since
naturalization ean only be had under an act of Congress.
We are aware that Phillimore, in the first volume of his
work on International Law, Chap. XVI1I, page 347, in
speaking of persons, or rather aliens, domiciled in a coun-
try, say=: “They are de facto though not de jure citizens
of the country of their domicile;” but however true that
may be of a monarchy, it has no application to the United
States.  We have no de faeto citizens.  With us, cither

a person is a citizen de jure or he is necessarily an alien.
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As the parents of Wong Kim Ark were, at the time of
his birth, subjectsof the Emperor of China, he was bor_n
in the ellegiance and sabject to the jurisdiction of a foi-
eign power, and therefore could not be a citizen of - th
United States. i
It is true, he was born in the United States; bhut he
w3s not at the time of his birth, and certainly at no time
afterwards, “subject to the jurisdiction thereof;” we
mean, of course, the political jurisdiction of the nation;
not the territorial jurisdiction, or which is the same thing,
the jurisdiction, or more sccurately, the operation of the
laws. Al the anthorities agree that the provision of the
Constitution’s definition, “subject to the jurisdiction
thereof,” has reference to the political jurisdiction of the
United States in its international relation of a sovereign
mation, and not to the operation of the laws. In cther
words, the sovereignty of the United States is of a dual
pature—internal and external. The jurisdiction of the
Iaw pertains to the former; and the political power of
the nation to the latter. A1l persons born in the United
States and subject to the political power thereof are citi-
zeus—natural born citizens; it follows that persons born
in the United States of aliens are not citizens.
In the SNaughter Houze Caxes (16 Wall., 73) Mr. Jus-
tice Miller, delivering the opinion of the court, said:
The phrase “subject to the jurisdiction” was in-
tended to exclude from its operation children of min-
isters, consuls, and citizens or subjects of foreign
States born within the United States.
The learned judge of the district court in his opinion,
which appears in the record here, asserts this to be dictum ;
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but we think he is mistaken. Nothing is dictum that is
involved in the question presented for adjudication,
What were the rights, privileges, and immunities of citi-
zens of the United States, necessarily involved the deter-
mination of who are citizens; and therefore the decision
in that respect is not dictum.
- In.passing we take occasion to reassert our position
that the fourteenth amendment in its definition of citi-
zenship is declaratory of the preexisting law, although
stated in the opinion of Mr. Justice Miller that it “over-
turns” the Dred Seoft Case. It seems to us that the faw
of that case is unexceptionable. Of course, the policy of
the law, to the extent that it recognized slavery, was
vicious in the extreme; but the Jjudiciary has no concern
with the policy of a law; that is a political and not a judi-
cial question. It was rather the abolition of slavery and
the emancipation of the negro, as the direct and immedi-
ate result of the civil war, that removed the abject and
servile condition or safus which necessitated the decision
in the Dred Scott Case. When the fourteenth amend-
ment was adopted the negro had already been vested
with citizenship by virtue of the abolition of slavery
and his emancipation. Conferring freedom upon him
removed his incapacities and disabilities, and, having
been born in the United States and not subject to any
other sovereignty, he became a citizen immediately upon
being emancipated.

-We think, therefore, that it would be more accurate to
say that the status of slavery which occasioned and made
necessary the decision in the Dred Scott (e was abol-
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ished, and not that the fourteenth amendment in defining
citizenship overturned the decision. To proceed with
the argument of the main guestion: In Kl v. Wilkins
(112 UL 8, 102), the court held that the provision “sub-
jeet to the jurisdiction™ of the United States, did not
mean “merely subject in some respect or degree to the
Jurisdiction of the United States, but completely subject
to thedr politiond jurisdietion.™

Wharton, in his work on Counflict of Laws, at section
T4, sawss :

By the fourteenth ariendment to the Constitu-
tion of the United States it is provided that “all
persons born or maturalized in the United States,
and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they
reside.” If a child ix born in the United States of
French parents temporarily resident but not dom-
teiled in the place of birth, is such a child a citizen
of "the United States by foree of the amendment
Juststated?  Thix depend= upon the question whether
the child at its birth ix “ subject to the jurisdiction
of the United State="

In one sense it undoubtedly is. Al foreigners
are bound to a local allegiance io the State in which
ther sojourn.  Yet the term ““subject to the jurizdice-
tion,” 2< above used, must be construed in the sense
in which the term is used in international law as
accepted in the United States ax well a< in Europe.
And by this law the children born abroad of Amer-
iean citizens are regarded as citizens of the United
States, with the right on reaching full age to eleet
one allegiance and repudiate the other, such election
being final. The same conditions apply to children
born of foreigmers in the United States.

.)"'

The proposition that the provision “subject to the
Jurisdiction” must be given the construction demanded
by international law is undoubtedly correct. (See the
opinion of the lord chancellor in Uduy v. Uduy, quoted
in'a preceding portion of this brief.) But the posi-
tion taken by Mr. Wharton in respeet to the exist-
cnce of the right of cecting nationality, is certainlv at
-ariance with the Constitution, as well as with interna-
tional law.  We have already discussed that point; but
in view of the tendencey heretofore manifested in some
of our diplomatic correspondence to countenance the
theory, we will here address attention to the fact that
the Constitution fixes native citizenship «f the time of the

pevson’s bivth. (Kl v. Wilkins, 112 U. S., 94) And
the only possible method by which he can rid himself of

the datus thus impressed upon him i by naturalization,
according to the laws of another nation.  Certainlv not
by election; he ean not even for a moment he a citizen
of two nations; the repulsive absurdity of the monstrons
doctrine of double allegiance is so foreibly apparent as
to render wholly inexcusable any attempt in these times
to invoke it. ’

:{s the political relation or s‘ttus_of citizenship i a
unit and indivisible, and can only he changed by naturali-
zation, there is no room for the doetrine of clection ;
indeed the anomalous character of that doctrine prim:u‘i]\',
arises from attempts made to substitute for the :

1 feudal .
and monarchieal theory of allegiance, prevailing at com-

mon law, the principle governing change

: of domicile, or
what is called “ domicile by choice,”

> where the ehild on

i 3t g AT g ik
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arrivingat nxsjority may either retain his parent’s domicile
or elect to acquire 2 new one.  All such attempts, while
progressive steps toward the sbrogation of rules such as
that of the commen law, are necessarily involved in a

confusion of domicile and nationality, and are therefore

to be rejected as being intolersbly anomalous. Says
Wharton : ‘
Ard by this law the children born abroad of
American citizens are regarded as citizens of the
United States, with the nght, on reaching full age,
to eleet one allegiance and repudiate the other, such
election being final.

It is difficult to understand how Mr. Wharton came to
that conelusion, in view of the provisions of section 1993
of the Revised Statutes of the United States, and we dis-
miss the matter without further comment, other thaa to
state that the principle of international law affixes the
status of citizenship to such children, and does not rec-
ognize the doctrine of election. Turning to section 12
of the authority last cited, we find the law declared more
im cor-onance with the true doctrine, but yet inaccurately.
The author there <ays: i

By the fourteenth amendment to the Constitution
of the United States, which has olready been cited,
“ alll persons born or naturalized in the United States,
aud xubiject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they
reside.” Are Chinese born in the United States
citizens within the above clause? If the reasoning
above given, tv the effect that the children born in
the United States of a foreigner are not interna-
tionally subject to the jurisdiction of the United
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States, be correct, then Chinese born of Chinese
nonuaturalized parents, such parents not being here
domiciled, are not citizens of the United States,
" The obvious objection to that statement of the law is
that it makes domicile an element of nationality. Tlhe
Constitution does not countenance any such theory,
neither does international law; and why the children
of an alien would be citizens if born in the United States
while their parent had his domicile there, and aliens if
born there while he had his domicile elsewhere, is inex-
plicable unless on the theory of Phillimore, referred to
and commented upon by us in a preceding part of this
brief, that those who aic domiciled in a country “are e
Jacto, though not de jure, citizens of the country of their
domicile,” a theory that is undoubtedly misleading and
inherently unsound. An alien domiciled in the United
States is just as much an alien as though he were merely
within our territory in trausitu. (Fong Yue Ting v,
United States, 149 U. 8., 245 Lem Moon Sing . United
Ntates, 158 TU. S, 338, 547.)

How is it possible to say that an alien, even if domi-
ciled in the United States, is subject to the political Jjuris-
diction thereof, or even « completely subject” to the civil
Jurisdiction thereof?  Domicile fixos upon him a civil as
contradistinguished from a political status—a point we
have already discussed.  But the Jurisdietion of the sev-
cral States is more comprehensive in its operation in fixing
the rights and duties, capacities and incapacities, inei-
dental to domicile than the Jurisdietion of the laws of the
United States; and clearly, as domicile places the alien
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im = position where he is more subject to the jurisdiction
of the States than the United States, it conld not by any
pussibility be an element in the sfatuws of nationality of
the offipring of the domiciled alien.

We may concede that the offspring from the time of
Mirth would be subject to the jurisdiction of his father's
domieile; vet that would not furnish the jurisdiction
required by the Constitution as the basis of native citizen-
ship; fior, as held in Ek v. Wilkins (112 UL 8., 94):

The persons declared to be citizens are “all per-
soms born or naturalized in ‘the United States and
subject to the jurisdiction thereof.” The evident
meaning of these last words is not merely subject in
some respect or degree to the jurisdiction of the
United States, but completely subject to their polit-
fcal jurisdiction, and owing them direet and immediate
alleoianee.

Ax the political jurisdietion here referred to resides
exclmsively in the mation, it is evident that the jurisdic-
tion of domicil, pertaining, as it does, mustly to the several
States, cannot possibly be an element in determining the
stutms of wati-uality, or mational citizenship, even if we
were to disregard the well—=ettled and nataral distinction
existing in international law between patria and dousicil-
i, Now it oceurs to us to suggest that perhaps Mr,
Wharton made domicile an element in his definition of

pmtiomality, beeause of hix views expressed in =ections
seven and eight of his work, above cited, wherein he
advoeates domicile o+ the tet of civil afus, and inci-
dental rights, duties, and capacities, 1= against nationality
which constitutes the test thereof, in what he terms
= The mew Italian chool.”

31

While his views in that respect are, in the main,
undoubtedly correct, vet is it not likely that in sections
ten and twelve he went to the extreme of considering
domicile a test of the political as well as of the civil
stafuz?  Others have done it—judges, writers on inter-
national law, Secretaries of State, and Attorneys-General
of the United States. Is it not likely that Mr. Whar-
ton fell into the same error? At all events, his position,
virtually making domicile sufficient to confer citizenship,
is cleawrly untenable.  However, he is authority in sup-
port of the principal point of our argument, that the pro-
vision “zubject to the jurisdiction” means the political
juristdiction of the United States, and not the civil juris-
dietion thereof.  Our illustration is this:

A citizen of the United Statex goes abraad and acquires
a foreign domicile, in which place his child is horn; now
the child is in that case subject to the c¢ivil jurisdiction
of the country of domicile, and so i< his father: but, like
his father, lie is not subject tg the political jurisdietion of
the conntry of domicile, for he is a citizen of the United
States from the moment of his hirth.  The same priveiple,
of course, applies to children born in the United States
of alien parents; they, too, are aliens, not being subject
when born to the political jurisdiction thereof,  Thus we
sce that hoth constitutional and international law concur
in affixing to Wong Kim Ark the sfafus of alien. But
the learned judge of the district court thought it to he
incumbent upon him to follow the ruling of Mr, Justice
Field in the case of Look Tin Sing, where it was held
that the provision “subject to the jurisdiction thereof™
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mennt the jurisdiction of the daws of the United States,
andl mot its politieal jurisdietion. The question and ruling
are thus stated by the district judge: ;

Does it mesn subject to the laws of the’ United
States, comprehending in the expression the allegi-
ance that shens owe in a foreign country to obey its
Laws, or does it signify to be subject to the political
Jurisdiction of the United States in the sense that
is contended for on the part of the Government?
This question was ably and thoroughly discuissed
In re Look Tin Sing, where it was held that it
meant subject to the laws of the United States.

Now, it is to be noted that a jurist of considerable rep-
utation in this conntry and in England, the late Prof,
John Norton Pomeroy, represented the Government in
that case in conjunetion with the district attorney, and
advocated the same views we have here presented, or
entertained the sume views and held to the same conclu-
stom; amd it has always appeared to as that the ruling in
the Look Tiw Ningg Cose was rather an effort to avoid the
cwnsequences apprehended from the enforeement of the
prineiple we are contending for than any attempt to « Jues-
tion it= soundness. And the learned judge of the district
court seems to have been influenced by <milar appre-
bemsioms.  He savs:

The guestion is an important one, not alone from
am abetract point of view, but because of the conse-
yuenees 2 decizion unfaivorable to the petitioner would
imvolve.  For, if the contention of counsel for the
Government be correet, it will inevitably result that
thomands of person= of both sexes who have been
heretofore considered as eitizens of the United
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. " States, and have always been treated as such, will

" be, to all intents and purposes, denationalized and

remanded to a state of alienage. Included among

these are thousands of voters who are exercising the

.. Tight of suffrage as American citizens and whose

right as such is not and never has been questioned,

. because birth within the country seems to have heen

. recognized generally as conclusive upon the ques-
“tion of citizenzhip.

. Inother words, that because the errdr has becomealmost

universal and our people through ignorance have estab-

. lished a course of conduct under the authority of what

Lord Chief Justice Denman terms “ law taken forgranted,”
that therefore the law has been superseded and nullified.
In the first place, time or practice will not sanctify error.
In the second place, it is the cardinal duty of the judicial
department to administer the law regardless of its con-
sequences, leaving to the legislature the correction of evil
results.

In the third place, the injury to our country arising
from the admission to citizenship of every person born on
the soil, irrespective of his parentage, would be far
greater and extensively more disastrous than the conse-
quences apprehended from an enforcement of the law to
those (and they are not numerous) who would merely for
a limited period be deprived of the adventitious, because
collateral, right of suffrage or right to hold a public office.
We say “a limited period,” for if desirable as and quali-
fied to be citizens, they may become such by naturaliza-
tion; and in no other way can we avoid a virtual
repudiation of the well-settled policy of our country as

15987——3
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manifested in its naturalisation laws, wisely discriminat-
ing in the selection of such aliens as are to be deemed
eligible to citizenship, N
For the most persussive reasons we have refused citi-
zenship to Chinese subjects; and yet, as to their offspring,
who are just ss ocbnoxious, and to whora the same reaspns
for exclosion apply with equal foree, we are told that. we
wust accept them as fellow-citizens, and that, too, because
of the mere accident of birth. There certaiuly should be
sorme honor and digoity in American citisenship that
would be ssered from the foul and corrupting tint of a
debasing alienage. Are Chinese children born in this
country to share with the descendants of the patriots of
the American Revolution the exalted qualification of
being eligible to the Presidency of the nation, conferred
by the Constitntion in recogniticn of the importance and
dignity of citizenship by birth? If so, then verily there
bas been a most degenerate departure from the patriotic
ideals of our forefathers; and surely in that case Ameri-
ean citizenship is not worth having.
* In conclusion, we feel that the prevailing ignorance
relative to the law governing citizenship by birth is mo
excuse for the perpetastics of grievous and dangerows
error; we feel that the variable, and at times empirical,
views expressed by some of our public men in their
diplomatic correspondence relative to the safus of citi-
zenship is to be greatly deprecated and can not be per-
mitted minﬂnenmthedecisionofthisase,tbeqnmh;'h
ing strictly judicial ; we think it proper,
mmbﬂngmﬁeﬁctthﬂwhentheﬁmtmﬂit&qdnﬂ
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© was proposed in August, 1862, Mr. Seward informed Mr.

Btuart, then in charge of the British legation at Wash-
ington, that all foreign-born persons would be exempt
who had not been naturalized, or who were born in
United States of foreign parents. :
~Fhat was certainly a most solemn recognition’ at a
time of great public neceseity for the services of every
person who could by any possibility be considered a citi-
sen, of the principle for which we are contending, and
which denies citizenship by birth to the children born
in the United States of alien parents. It is said in the
district court’s opinion that—

The doctrine of the law of nations, that the child
follows the naticnality of the parents and that citi-
zenship does not depend upon mere accidental place
of birnﬁ, is undoubtedly more logical, reasonable, and
satisfactory. * * *

It may be that the Executive Departments of the
Government are at liberty to follow this international
rule in dealing with questions of citizenship which arise
tetween this and other countries, but that fact does not
establish the law for the courts 'in dealing with. persons
within our own territory. In this case the question to
be determined is as to the political statns and rights of
Wong Kim Ark under the law in this country.

There lurks within that view a political heresy that
can not be permitted to pass unnoticed. The Constitution
is the supreme law of the land; it governs all the depart-
ments of government upon all questions, whether they
be civil or political, national or international. In defin-
ing citizenship, its provisions are conclusive upon
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Coogress, upon the Execative, upon the judiciary, apon ..
the States, upon the people of the United States, in the..
determination of all the questions arising relative to-the -;
poliitical status, and on all issues pertaining to the samey-,
whether they be of national or international origin. .- And-.

finally the meaning of any specific portion of the:Cous..

stitation is a judicial gueation and one to be authoritatively:..
decided by the Sepreme Court of the United States; .
whose decision is law, and binding upon each of the:.
other departments of the Government and upon all whe..
are subject to the supremacy of the Constitution. :
(1 Story ou the Constitution, sec. 387.) '
Therefore a citizen of the United States, when ascer-
tained to be such in accordance with the definiticn of the

Constitation, is a citizen for all purposes—national and ..

international—and must be so recognized by all the depart-
ments of the Government whenever and wherever the
question may arise in respect to his political status.

To revert to the argumentum ab inconvenienti, that has
been urged against the application of what may correctly
be termed the principle of nationality, the district court
in its opinion states that—

Counsel for the United States have argued with -
considerable force against the common law rule and
its recognition as being illogical and likely to lead

to perplexing and perhaps serious international con-

flicts if followed in all cases; but these observations

are obviously addressed to the policy of the rule ?ﬁd 3

mot its interpretation.
Not s0. They are addressed to the application of the
rule; thereis no dispute as to its interpretation. The pol-

il
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icy of a rule often restricts its application, or at least
defines it. It occurs to us, however, that the same objec-
tion' the court urges against our position applies to the
court’s' position in reference to “denationalizing” those
whe supposed that they were citizens and by common
consent were so treated and allowed to exercise the right
of ‘suffrage; we may add, and hold public office. But,
aside from that, the right of suffrage is not an incident
of ¢itizenship; it is a right or privilege entirely inde-
pendent of and collateral to it, as was decided in Minor
v. Happersett (21 Wall., 168).

Therefore the determination of the abstract question
of citizenship can not possibly be influenced by consid-
ering the number of those who will no longer be enti-
tled to vote if adjudged aliens; nor can it be influenced
by considering the fact that such a judgment will result
in ousting some persons who now hold public office. No
election will be thus invalidated, for the voters in such
cases were certainly voters de facfo, and no official act
will be open to attack, for the officials in such cases are
officers de facto. So, where is there any ground for
apprehension? The individuals affected may Protect
themselves and acquire citizenship, as we have already
suggested, by becoming naturalized. We certainly insist
that in any view of this case, or of the question involved,
there is no merit whatever in the argument ab incon-
venienti. And even if it were otherwise, the interests of
the Government would be paramount. Salus populi
suprema lex. '

The entire subject of naturalization is exclusively under
the control of Congress, and it would be an invasion of
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its constitutional power in that resmect to confer by
Judicial decree the status of native citizenship on the
children bore in this country of alien parents. There
certainly is no conflict between the Constitution’s defini~
tion of citizenship and its grant of power to Congress
to “establish an uniform rule of naturalization;” but
there would be a most decided conflict if the definition

of citizenship by birth was construed to include the:
children of aliens. It is only by avoiding that conflict

that we can logically escape the exceedingly anomalons
and flagrantly inconsistent position of denying citizenship
t 3 particalar elass of aliens and yet conferring the
highest form of citizenship on their children, who stand
in the sume relation to the principle of éxclusion as do
their parents. The fact that such a result is possible
ought of itself to be sufficient to condemn the doctrine
invoked in support of the claim of Wong Kim Ark.
We respectfully s—-bmit that in law as well as in fact
the respondent is an alien—a subject of the Emperor of
China—and therefore not exempt from the provisions of
the exclusion act. We further submit that this conclu-
sion is ot answered by setting up the doctrine that while
he is a subject of the Chinese Emperor he is also a citizen
of the United States and at majority had the right to
elect hetween the two countries, s is the jaw now pre-
vailing in England. (33 Viet., chap. 14.) Such double
allegisnce, to be terminated by election, is not possible
under our Constitution.  As held in El: v. Wilkinx (112
U. 8., 94), to be a natural-born citizen the person at the
time of his birth must not be “merely subject in some
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respect or degree to the jurisdiction of the United States,
but completely subject to their political jurisdiction.”

To hold that Wong Kim Ark is a natural-born citizen
within the ruling now quoted, is to ignore the fact that
at his birth he became a subject of China by reason of
the allegiance of his parents to the Chinese Emperor.
That fact is not open to controversy, for the law of China
demoustrates its existence. He was therefore born sub-
Jject-to a foreign power; and although born subject to the
laws of the United States, in the sense of being entitled
to and receiving protection while within the territorial
limits of the nation—a right of all aliens—yet he was
not born subject to the “political jurisdiction” thereof,
and for that reason is not a citizen. The judgment and
order appealed from should be reversed, and the respond-
ent remanded to the custody of the collector.

Respectfully submitted.

GeorGE D. CovLLixs,

Of Counsel for Appellant.
HoLyEes CoNrAD,

Solicitor-General,
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